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TERMS AND CONDITIONS OF TRADE

1. definitions and interpretation

1.1 Definitions

In this document, unless the context otherwise requires, the following words have the following meanings:

Company means Betts Brothers SA Pty Ltd ACN 128 907 013 trading as Bettawood.

Credit Account Application means an application for a credit account in the form required by the Company from time to time. 

Customer means any person who places an Order. 

Delivery Location means the address for delivery nominated by the Customer in the Order Form, and if no such address is nominated means the address for the Customer listed in the Order Form.
Event of Default means:

(a) any breach by the Customer of any term of this document;

(b) a failure by the Customer to pay any part of the Purchase Price by the Payment Date;

(c) the Customer becoming an 'externally administered body corporate' as defined by the Corporations Act 2001 (Cth);

(d) any step being taken for the winding up or dissolution of the Customer, including the appointment of an administrator;

(e) the Customer being insolvent within the meaning of the Corporations Act 2001 (Cth);

(f) the Customer committing an 'act of bankruptcy' as defined by the Bankruptcy Act 1966 (Cth); 

(g) a receiver or a receiver and manager being appointed to the Customer whether by a court or otherwise; and

(h) anything analogous or having substantially similar effect to any of the events specified in paragraphs (a) to (g) inclusive happens under the law of any applicable jurisdiction.
Goods means the goods the subject of the Order.
Order Form means the document setting out the Order, the form of which is determined by the Company from time to time.
Order means the order for goods placed by the Customer with the Company in accordance with clause 3
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Perfected has the meaning set out in the PPSA.

PPSA means the Personal Property Securities Act 2009 (Cth) and any regulations made under it.
PPSR means the Personal Property Securities Register established by the PPSA.

Purchase Price means the current price for the Goods as set out in the Company's price list and updated from time to time or as otherwise agreed in writing. 

Security Agreement has the meaning set out in the PPSA.

Security Interest has the meaning set out in the PPSA.

1.2 Interpretation

In this document, unless the contrary intention appears:

(a) a reference to a person or entity includes a natural person, a partnership, corporation, trust, association, unincorporated body, authority or other entity;

(b) where a word or phrase is defined, its other grammatical forms have a corresponding meaning; 

(c) a reference to any document is a reference to that document (and, where applicable, any of its provisions) as amended, novated, supplemented or replaced from time to time; 

(d) a reference to a party to this document includes that party’s executors, administrators, successors and permitted assigns;

(e) a reference to "$" or "Dollars" is a reference to Australian currency; and

(f) the word (including) is not to be treated as a word of limitation; 

(g) a reference to time is a reference to the time in Adelaide, South Australia; and

(h) a term which purports to bind or benefit two or more persons binds or benefits them jointly and severally.

2. OFFER AND APPLICATION OF TERMS
(a) This document constitutes an invitation by the Company for the Customer to make an offer to purchase Goods from the Company on the terms and conditions set out in this document to the exclusion of all other terms and conditions (including but not limited to those purported to be imposed by the Customer, whether in any order it submits to the Company or otherwise), by submitting an Order Form. 
(b) For the avoidance of doubt, by submitting to the Company a Credit Account Application, or an initial Order Form for Goods, the Customer accepts and agrees to be bound by the terms and conditions in this document, and acknowledges that this document will apply in its dealings with the Company until this document is terminated by the Company under clause 11. 

(c) The Customer also agrees, for the avoidance of doubt, that clause 3
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 \* MERGEFORMAT (d) applies to the initial Order submitted by the Customer, and that if this is declined by the Company for any reason, this does not terminate this document unless and until the Company has issued a notice of termination under clause 11.

3. ORDERS
(a) When the Customer wishes to purchase Goods from the Company it must send a written Order Form to the Company.  The Customer is responsible for ensuring the accuracy of the terms of each Order Form.  
(b) The quantity, quality and description of the Goods to be supplied by the Company will be as set out in the Order Form (if accepted by the Company under clause 3
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(d), subject always to clause 3(c).

(c) If accepted, the Company will use its reasonable endeavours to supply the Goods to the Customer in accordance with any Orders Forms submitted, except that it is acknowledged by the parties that the Company is not under any obligation to continue to manufacture or stock all or any particular type of Goods and is entitled to change the nature of the Goods as it thinks fit.
(d) Any Order submitted by the Customer may be accepted or rejected by the Company in its sole and absolute discretion.  No Order placed by the Customer will be deemed accepted by the Company unless and until confirmed in writing by the Company's authorised representative or the Company delivers Goods the subject of the Order to the Delivery Location.  
(e) A contract between the Company and the Customer for the sale by the Company, and the purchase by the Customer, of the Goods specified in the Order will come into existence on the date the Company accepts the Order, and will comprise the terms and conditions of this agreement to the exclusion of any other terms and conditions (Contract).

(f) A separate Contract is entered into when the Company accepts each Order.

(g) No Order which has been accepted by the Company may be cancelled by the Customer except with the prior written consent of the Company, on such terms and conditions as the Company may require.

4. Delivery

(a) The Company will deliver the Goods the subject of each Order to the Delivery Location. The costs of transport, delivery and freight will be paid by the Customer. 
(b) All Goods will be delivered by the Company to the Delivery Location either by the Company or using the Company's nominated delivery agent, unless the Customer engages its own delivery agent and provides the Company with all necessary information (including but not limited to contact details and account numbers) at the time of placing an Order with the Company.  
(c) The Customer acknowledges that any dates quoted by the Company for the delivery of the Goods are approximate only, and agrees that time and date of delivery will not be of the essence for the purposes of any Contract.

(d) The Company will not be liable to the Customer for any direct, indirect or consequential losses, damages, liabilities, costs or expenses incurred by the Customer as a result of any failure by the Company to deliver the Goods by any estimated or confirmed delivery date.

5. Title and Risk

5.1 Title

(a) Title in the Goods the subject of each Contract will remain with the Company (despite delivery to the Delivery Location) and will not pass to the Customer until the Customer has paid to the Company the Purchase Price and any other amounts owed to the Company in full. 
(b) If the Company has not been paid in full at the time of delivery of Goods to the Delivery Location, until such time as the Company receives payment in full, the Customer:

(i) holds Goods delivered on trust for the Company and must store the Goods in such a way that they are clearly recognisable as the property of the Company;

(ii) grants to the Company and its employees and agents an irrevocable right to enter the premises located at the Delivery Location and any other premises occupied by the Customer without notice to search for and remove Goods supplied. The Customer agrees that the Company and its employees and agents will not be liable to the Customer or any person claiming through the Customer for any such action taken; and

(iii) can, as trustee for the Company, sell products to third parties in the normal course of its business subject to the terms of this document, provided that the Customer holds the book debt and proceeds of such sales on trust for the Company. All proceeds must be kept in a separate account and must not be mixed with any other monies (including the Customer's own funds).

5.2 Risk and Returns
(a) Risk in the Goods the subject of each Contract will pass to the Customer on and from shipment of the Goods for delivery to the Delivery Location.

(b) The Customer must examine the Goods immediately after delivery, and the Company will not be liable or otherwise responsible for any mis-delivery, shortage, defect or damage or any related direct, indirect, special or consequential losses, damages, liabilities costs or expenses,  unless the Company receives complete details in writing (together with any supporting evidence as is reasonable in the circumstances) of any delivery issues, losses or defects within 48 hours of delivery of the Goods to the Delivery Location. 

(c) Except as required under clause 12 or agreed by the Company after written notification has been issued by the Customer under clause 5.2
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 \* MERGEFORMAT (b), in no circumstances will any Goods be accepted for return unless agreed by the Company in its sole discretion. 

6. PPSA

(a) The Customer acknowledges that until such time as full title to the Goods passes to the Customer under clause 5.1, this document constitutes a Security Agreement for the purposes of the PPSA, and the Company has a Security Interest in the Products. 

(b) Without limiting clause 14.12, the Customer agrees to do such things as the Company may require from time to time to ensure that any Security Interest of the Company arising from or connected with this document is Perfected under the PPSA for whatever period the Company determines in its sole discretion, including signing documents and providing the Company with all further information required to enable the Company to register its Security Interests on the PPSR, and to otherwise protect the Company's position under the PPSA.  

(c) The Customer must keep the Company fully informed of all relevant information regarding it and its activities, including by providing not less than 14 days notice in writing of any proposed change in its name or contact details, and immediately advising the Company of material changes in its business activities.

(d) The Customer agrees to indemnify the Company for all expenses incurred by the Company in registering its Security Interests on the PPS Register, and will reimburse the Company for all such expenses immediately upon demand.

(e) The Customer waives its rights under section 157 of the PPSA to receive a notice in relation to the registration events to which section 157(3)(a) of the PPSA applies, including without limitation, the right to receive a copy of a verification statement confirming registration of a financing statement or financing change statement relating to the Security Interest created by this Agreement.

(f) The Customer agrees that nothing in sections 118, 121(4), 125, 130, 142 or 143 of the PPSA will apply to this Agreement or any Security Interest in the Products created by this Agreement, and waives its rights to receive any of the following documents:

(i) a notice of removal of an accession under section 95 of the PPSA;

(ii) a notice of an intention to seize collateral under section 123 of the PPSA;

(iii) a notice of a disposal of collateral under section 130 of the PPSA;

(iv) a statement of account under section 132(3)(d) of the PPSA;

(v) a statement of account under section 132(4) of the PPSA;

(vi) a notice of retention of collateral under section 135 of the PPSA; and

(vii) any notice from the Company under each of the provisions listed in section 144 of the PPSA.

7. price and payment

7.1 Price and Payment

(a) The price payable by the Customer for the Goods the subject of each Order will be the current Purchase Price.  

(b) The Customer must also pay to the Company all freight and delivery charges and other costs incurred by the Company in respect of the Customer's requests for Goods as invoiced by the Company from time to time. 

(c) The Company will be entitled to invoice the Customer for the Purchase Price at any time following the placement of the Order for the Goods. 
(d) All payments due by the Customer for the Goods must be made within 30 days of the Company's invoice being issued or such other time as may be specified by the Company, in the manner requested by the Company from time to time.  All amounts owing in respect of the Goods must be paid in full by the Customer without any setoff, withholdings or deductions and it is acknowledged and agreed that for the purposes of the Customer's payment obligations under this document, time is of the essence.

(e) If the Customer fails to make any payment due to the Company by the due date, then without prejudice to any other right or remedy available to the Company, the Company can in its discretion:

(i) withhold any Goods such default is corrected; 

(ii) cancel any Contract or suspend any further deliveries to the Customer; 

(iii) charge the Customer (both before and after any judgement) on the unpaid amount at the rate of 10% per annum until payment is made in full; and/or

(iv) withdrawn any credit facilities previously approved and extended to the Customer under any approved Credit Account Application.
8. GST

8.1 Consideration GST exclusive

Unless otherwise expressly stated, the Purchase Price and other sums payable or consideration to be provided under this document is exclusive of goods and services tax (GST).
8.2 Payment of GST

If GST is payable by the Customer on any supply made by the Company under this document, the Customer must pay to the Company an additional amount that is equal to the amount payable by the Customer for the relevant supply multiplied by the prevailing GST rate.  This additional amount is payable at the same time as the Price or other consideration for the relevant supply to which the additional amount relates.

8.3 Tax invoice

In the event of a taxable supply, the Company will provide a valid tax invoice (in the form prescribed by the A New Tax System (Goods & Services Tax) Act 1999 (Cth)) to the Customer.

9. confidential information
9.1 Obligation

(a) The Customer must keep confidential any information obtained from the Company  party/parties  in the course of the negotiations for or performance of this document, as well as the terms of this document, the subject matter of this document and details of the transaction provided for in it, where that information is or can reasonably be considered to be confidential to the Company (Confidential Information).  

(b) The Customer must not use or disclose the Confidential Information for any purpose other than that which the information was disclosed.

9.2 Exclusions

The obligations of confidence under this document do not apply to any information that:

(a) is in the public domain (other than through any breach of this document);

(b) the Customer can prove was known to it at the time of disclosure by the Company, free from any obligation of confidence; or

(c) the Customer is required by law to disclose.

9.3 Destruction of Documents

On written notice from the Company the Customer must immediately destroy or deliver to the Company all Confidential Information in a recorded form (including any copies of that information) which is in the possession or control of the Customer.

10. PRIVACY

10.1 Definitions

In this clause:

(a) Act means the Privacy Act 1988 (Cth);

(b) Personal Information means information or an opinion (including information or an opinion forming part of a database), whether true or not, and whether recorded in a material form or not, about an individual whose identity is apparent, or can reasonably be ascertained, from the information or opinion;

(c) Privacy Laws means the Act and the National Privacy Principles contained in Schedule 3 to the Act or any approved privacy code that applies to a  party.

10.2 Privacy Law

Each party accepts and undertakes as a term of this document that it will:

(a) observe the Privacy Laws in respect of all Personal Information that is collected or otherwise dealt with by it in the course of this document;

(b) promptly follow any reasonable direction of the other party in relation to the treatment of Personal Information held by it;

(c) only use and disclose Personal Information that is collected or otherwise dealt with by it for the purpose of furthering any necessary functions and activities of the other party and not for any other purpose; and

(d) ensure that all Personal Information is secure and take all reasonable steps to protect Personal Information held by it from misuse or loss or any unauthorised access, modification or disclosure.

10.3 Use by Company
(a) The Customer acknowledges that the Company collects Personal Information from the Customer in order to receive and fulfil Orders in accordance with this document, consider any Credit Account Applications submitted by the Customer and exercise its entitlements under this document, and agrees that the Company may use its Personal Information for these purposes. 
(b) For the avoidance of doubt, the Customer agrees that the execution of a Credit Account Application and/or submission of an Order Form is sufficient authorization for the Company to use any Personal Information of the Customer to: 

(i) assess any Credit Account Application made by the Customer, and the Customer’s creditworthiness, including by making inquiries with credit reporting agencies and obtaining credit reports from credit reporting agencies;

(ii) enforce the terms of this document; 

(iii) notify other credit providers of a default by the Customer; or

(iv) recording any interests of the Company under the PPSA on the PPSR, and enforcing the rights of the Company under the PPSA.

11. EVENT OF DEFAULT
11.1 Company entitlements

(a) If an Event of Default occurs or is threatened to occur to the Customer, the Company can immediately:

(i) terminate this document;

(ii) suspend or terminate any Contracts then in force; 

(iii) suspend or cancel delivery of Goods;

(iv) suspend or terminate any credit facilities granted to the Customer as a result of an approved Credit Account Application;

(v) refuse to accept any further Orders submitted by the Customer; 
(vi) enter the premises of the Customer and immediately recover possession of any Goods delivered to the Customer in respect of which the Purchase Price has not yet been paid in full; 
(vii) make the Purchase Price immediately due and payable; and/or

(viii) charge the Customer interest on any amounts then owed to the Company at the rate of 10% per annum until payment is made in full,

without liability and without affecting or limiting any other rights or remedies available to the Company. 

(b) If the Company has or recovers possession or control of the Goods, the Company can sell or otherwise dispose of the Goods in the Company's absolute discretion and on its own account, but without limiting any of the Company's rights arising as a consequence of any actual or anticipated Event of Default by the Customer.

11.2 Consequences of termination

Any termination of this document or any Contract  Agreement/Deed does not relieve the other party of any obligation remaining to be or performed by it or capable of having effect after such termination and is without prejudice to any right or cause of action already accrued to either party in respect of any breach of this  Agreement/Deed by the other party.

11.3 Survival

The rights and obligations under clauses 4
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 \* MERGEFORMAT (d), 9, 10, 12, 13, 14.1 and 14.3 survive the expiry or termination of this document and continue in full force and effect, together with any other rights and obligations which are by their nature or effect intended to survive.  

12. exclusion and limitation of liability

12.1 Applicable law unaffected

The parties acknowledge and agree that:

(a) State and Commonwealth legislation implies certain non-excludable guarantees, warranties and conditions into particular agreements for the supply of goods and services, which cannot be excluded, restricted or modified (Non-Excludable Guarantees);

(b) the Company does not exclude, restrict or modify the Non-Excludable Guarantees and nothing in this document is intended or is to be construed as doing so; and

(c) nothing in this document affects any remedies available to the Customer at law and which cannot be lawfully excluded by the Company, including in respect of any of the Non-Excludable Guarantees which may be applicable.

12.2 Exclusion of liability

(a) The Customer acknowledges and understands that apart from any Non-Excludable Guarantees which may be applicable, the Company does not make or provide any express warranties or guarantees regarding the Goods. 

(b) Subject to clause 12.1, to the maximum extent permitted by law, the Company excludes all warranties, terms, conditions and guarantees regarding the Goods and any other goods or services supplied or provider under this document which are implied by law (including the general law) or custom.
(c) Subject to clause 12.1, to the maximum extent permitted by law the Customer will be solely responsible for its use of the Goods and any Goods it re-supplies or otherwise distributes or sells to its customers and/or end users, and in no circumstances will the Company or any of its related entities be liable to the Customer or any other party for any loss, cost, expense or damage sustained by the Customer or an end user, or any action, claim, proceeding or demand made by the Customer, its customers or any other end user customer in connection with Goods.

12.3 Limitation of liability

(a) To the maximum extent permitted by law, the Company's liability to the Customer for a breach of any of the Non-Excludable Guarantees in respect of any goods or services provided to the Customer under this document (including but not limited to the Goods) is limited to any one of the following, at the option of the Company:

(i) in the case of goods, including the Goods - replacement of the goods or the supply of equivalent goods, repair of the goods, payment of the cost of replacing the goods or acquiring equivalent goods, or payment of the costs of having the goods repaired; and

(ii) in the case of services - the supply of the services again, or payment of the cost of having the services supplied again.  

(b) To the maximum extent permitted by law, and subject to clause 12.3
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(a), the Company's liability to the Customer in respect of any action, claim, proceeding or demand made by an end user customer against the Customer in connection with the Goods purchased from the Customer will be limited to an amount that is equal to the lowest of the following:

(i) the cost of replacing the Goods;

(ii) the cost of obtaining goods equivalent to the Goods; or 

(iii) the cost of having the Goods repaired. 

13. indemnity

To the fullest extent permitted by law, the Customer will at all times indemnify and keep indemnified the Company, its related entities and each of their directors, agents and employees (those indemnified) against all expenses, losses, damages and costs (on a solicitor and own client basis and whether incurred by or awarded against those indemnified) that those indemnified may sustain or incur as a result, whether directly or indirectly, of the occurrence of an Event of Default or any breach of this document or any Contract by the Customer.

14. GENERAL

14.1 Intellectual Property

The Customer acknowledges and agrees that nothing in this document grants or transfers to the Customer any right or entitlement to any of the intellectual property rights of the Company (Company Intellectual Property). The Customer must not access, use, improve, enhance or modify any of the Company Intellectual Property without the prior written approval of the Company.

14.2 Costs

Each party will pay its own costs in connection with the negotiation, preparation and execution of this document.

14.3 Taxes and Duties

Except as provided for in clause 8, the Customer is responsible for payment of all taxes, duties and government charges payable in respect of the Goods, and must immediately provide the Company with all tax invoices, receipts and other documentation required by the Company in accordance with any applicable law, immediately upon request. 

14.4 Amendment

This document may only be amended in writing signed by all the parties and may not be amended in any other manner.

14.5 Entire document

This document contains the entire agreement between the parties about its subject matter. Any previous understanding, agreement, representation or warranty relating to that subject matter is replaced by this document and has no further effect.

14.6 Force Majeure

Notwithstanding anything else contained in this document, the Company will not be liable for any delay in or failure to comply with this document if such delay or failure is caused by circumstances beyond the Company's reasonable control, including without limitation, fire, flood, act of God, strikes, lock outs, stoppage of work, trade disputes, transport embargos or failure or delay in transportation, or any act of war or terrorism.

14.7 Assignment

The Customer must not assign or transfer any of its rights or obligations under this document without the prior written consent of the Company, which will be granted or withheld by the Company in its absolute discretion.  Add, where appropriate 
14.8 Waiver

No waiver by the Company of any breach or default by any other party is effective unless reduced to writing and signed by the Company, and any such waiver does not constitute a waiver of any other continuing breach or default under this document.

14.9 Remedies

(a) Other than as provided in this document the rights and remedies provided under this document are cumulative and not exclusive of any rights or remedies provided by law or of any other such right or remedy.  Any single or partial exercise of any power or right does not preclude any other or further exercise of it or the exercise of any other power or right under this document.

(b) The rights and obligations of the parties pursuant to this document are in addition to and not in derogation of any other right or obligation between the parties under any other deed or agreement to which they are parties

14.10 Severance

If any provision of this document is prohibited, invalid or unenforceable in any jurisdiction, that provision will, as to that jurisdiction, be ineffective to the extent of the prohibition, invalidity or unenforceability without invalidating the remaining provisions of this document or affecting the validity or enforceability of that provision in any other jurisdiction.

14.11 Governing Law

This document is governed by the law in force in South Australia.  The parties submit to the non-exclusive jurisdiction of the courts of that State and the South Australian Registry of the Federal Court of Australia in respect of all proceedings arising in connection with this document.

14.12 Further Assurances

Each party will promptly do all things required by law or reasonably requested by any other party to give effect to this document.

14.13 No Merger

No right or obligation of any party will merge on completion of any transaction under this document. All rights and obligations under this document survive the execution and delivery of any transfer or other document which implements any transaction under this document.

14.14 Counterparts and multiple originals

This document may be executed in any number of counterparts and all of those counterparts taken together will be deemed to constitute the same document.  

14.15 Notices
(a) Any notice given under this document must be in writing and signed by or for the sender and delivered by post, hand or fax to the last known address of the recipient.

(b) A notice or other communication is deemed given if:

(i) personally delivered, upon delivery;

(ii) mailed to an address in Australia, 2 business days after the date of posting (whether received or not); and
(iii) sent by facsimile, at the time of transmission provided that the sender's machine produces a transmission report confirming the successful transmission of the total number of pages of the notice.
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